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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RI CHVOND, NOVEMBER 7, 2002
PETI TI ON OF

ADELPHI A COMVUNI CATI ONS
CORPORATI ON CASE NO. PUE-2002-00488

For application of 8§ 56-466.1
of the Code of Virginia to pole
attachnment practices of
Northern Virginia Electric
Cooperative

ORDER ESTABLI SHI NG PROCEEDI NG

On Septenber 11, 2002, Adel phia Conmuni cati ons Corporation
("Adel phia") filed with the State Corporati on Comm ssion
("Commi ssion") the above-captioned Petition against Northern
Virginia Electric Cooperative ("NOVEC'). Adel phia seeks the
Commi ssion's intervention in failed pole attachnent rate
negoti ati ons with NOVEC and requests the Conm ssion to invoke
its authority pursuant to 8§ 56-6 of the Code of Virginia

("Code")! to issue an order:

1§ 56-6 of the Code provides in part:

Any person or corporation aggrieved by anything done
or omitted in violation of any of the provisions of
this or any other chapter under this title, by any
public service corporation chartered or doing

busi ness in this Conmonweal th, shall have the right
to make conplaint of the grievance and seek relief by
petition agai nst such public service corporation
before the State Corporation Conm ssion, sitting as a
court of record.


http://www.state.va.us/scc/contact.htm#General

(1) requiring NOVEC to nmintain Adel phia
attachnents on its poles while a new
agreenent is negotiated (and, of course,
thereafter pursuant to the terns of the
agreenent and Virginia |l egal requirenents);

(2) requiring NOVEC s adoption of a
reasonabl e pole attachnent rate that does
not di stingui sh between fiber optic cable
and coaxi al cable (which by no neans exceeds
NOVEC s previous rate for coaxial cable
attachnent s) ;

(3) requiring NOVEC s attachnent policies to
avoi d di scrimnation on the basis of

t echnol ogy used and permtting the
attachnment of coaxial cable, fiber optic
cabl e or other types of attachments w thout
penalty or a change in rate; and,

(4) requiring that the terns of the new
agreenment be consistent with the
reasonabl eness and ot her requirenents of
§ 56-466. 1.7
Adel phia further alleges in its Petition, anong other
things, that NOVEC is subject to the Comm ssion's jurisdiction

"With regard to its pole attachnment dealings,” pursuant to 8§ 56-
231.34 of the Code.?

On Cct ober 2, 2002, NOVEC filed its Answer and Cpposition
to Adel phia's Petition. NOVEC s contentions include that

Adel phia's requested relief falls outside the linited oversight

2 petition, p. 5.
3 Petition, p. 4. Adelphia relies upon the follow ng portion of §56-231.34:
The regulated utility services of a cooperative shal

be subject to the jurisdiction of the Conmission in
t he same manner and to the sanme extent as are



authority granted to the Commi ssion in 8 56-466.1 of the Code.
Wth regard to the Comm ssion's jurisdiction, NOVEC further
contests the factual basis warranting the application of 8§ 56-
466.1 B and C and the standing of Adel phia to bring its
Petition.

On Cct ober 17, 2002, Adel phia additionally filed a Mtion
for Leave to File Reply to NOVEC s Answer and Opposition
Adel phia asserts that NOVEC s Answer and Opposition went well
beyond nerely providing an answer or denial to Adel phia's
Petition, and essentially was a notion for summary judgnent.
Al so on COctober 17, 2002, Adelphia filed its Reply. Adel phia
cites 8§ 12.1-13 of the Code to urge the Conmi ssion to exercise
its broad grant of authority.® Adelphia further urges inits
Reply that the requirenent of 8 56-466.1 "that utilities provide
access to cabl e operators upon reasonable rates, terns, and

conditions is meaningless if not enforceable."®

regulated utility services provided by other persons
under | aws of this Commonweal t h.

48§ 12.1-13 of the Code provides in part:

In the admi nistration and enforcenent of all |aws
within its jurisdiction, the Comm ssion shall have
the power to pronulgate rules and regulations...to
enter appropriate orders, and to issue tenporary and
per manent i njunctions.

> Reply, p. 16. Adel phia requests this Conmission to enforce the statute,
because the Federal Comunications Conmission is deprived of jurisdiction
over NOVEC, a cooperative, pursuant to 47 U.S.C. 8§ 224(a)(1).



On Cct ober 28, 2002, NOVEC filed its Opposition to Mtion
for Leave to File Reply. NOVEC asserts that Adelphia s claim
for relief fromthe Comm ssion is subject to the findings of
fact made by Judge Mtchell of the Bankruptcy Court for the
Eastern District of Virginia in related proceedi ngs and that the
doctrine of collateral estoppel bars Adel phia fromrelitigating
the sanme facts found by Judge Mtchell. NOVEC requests that in
the event the Comm ssion accepts Adel phia's Reply, that NOVEC be
allowed to further respond on the nerits.

NOW THE COW SSI ON, upon consi deration of the pleadi ngs and
the applicable law, finds as follows. W deny Adel phia's Mtion
for Leave to File Reply and, in turn, Adephia's Reply and
NOVEC s Opposition to Motion for Leave to File Reply are noot.
Rule 5 VAC 5-20-100 B of the Conm ssion's Rules of Practice and
Procedure do not provide for such filings, and good cause has
not been shown to waive the rule.

We assign this matter to a Hearing Exam ner, pursuant to
5 VAC 5-20-120, for further proceedi ngs as di scussed bel ow
This case will address, anong other things, the applicability of
§ 56-6 of the Code and whet her NOVEC has viol ated § 56-466.1 B
of the Code. Section 56-466.1 B states as fol |l ows:

Upon request by a tel ecommuni cati ons service
provi der or cable television systemto a
public utility, both the public utility and

t he tel econmuni cations service provider or
cabl e television systemshall negotiate in




good faith to arrive at a nmutually agreeable
contract for attachnments to the public
utility's poles by the tel econmunicati ons
service provider or cable television system
(Enphasi s added.)

In its Petition, Adel phia asserts that it has sought
negotiations with NOVEC and that the rates NOVEC requested for
pol e attachnments fall far outside the real mof reasonabl eness.
NOVEC cont ends, however, that Adel phia did not seek negotiations
and that 8 56-466.1 B of the Code does not apply. NOVEC al so
asserts, if 8 56-466.1 B of the Code does apply, that NOVEC
negotiated in good faith and that Adel phia has not. Thus, based
on the pl eadings, questions of fact exist regarding conpliance
with 8 56-466.1 B of the Code.

I n addi tion, Adel phia asserts that NOVEC has violated 8 56-
466.1 C of the Code. Section 56-466.1 C states as foll ows:

After entering into a contract for
attachnments to its poles by any

t el ecommuni cati ons service provider or cable
tel evision system a public utility shal
permt, upon reasonable ternms and conditions
and the paynent of reasonabl e annual charges
and the cost of any required rearrangenent,
the attachnment of any wire, cable, facility
or apparatus to its poles or pedestals, or
the placenment of any wire, cable, facility
or apparatus in conduit or duct space owned
or controlled by it, by such

t el ecommuni cati ons service provider or cable
tel evision systemthat is authorized by |aw,
to construct and maintain the attachnent,
provi ded that the attachnment does not
interfere, obstruct or delay the service and
operation of the public utility or create a
saf ety hazard.



NOVEC counters, anong other things, that this statute is not
appl i cabl e based on the facts in this proceeding. Accordingly,
this case also will address the applicability of 8 56-466.1 C of
the Code as it relates to Adelphia's Petition.

We al so note that NOVEC al | eges Adel phia has not registered
wi th the Conmi ssion, is doing business unlawfully in the
Commonweal th, and has no right to i nvoke the Comm ssion's
jurisdiction. The proceedi ng established herein shall also
address this allegation.

The Hearing Examner will issue a ruling establishing an
expedi ti ous procedural schedule for this case. The Hearing
Exam ner will submt a report and recomendati ons that address:
(1) the applicability of 8 56-6 of the Code, including
Adel phia's standing to i nvoke the Comm ssion's jurisdiction
t hereunder; (2) findings of fact regarding NOVEC s conpli ance
wth 8 56-466.1 B of the Code; (3) the applicability of the
provisions of § 56-466.1, including 8§ 56-466.1 C, of the Code as
it relates to Adelphia's Petition; (4) renedies (if any)
avai l abl e to the Comm ssion; (5) recommended renedies (if any);
and (6) other findings and recommendati ons as the Hearing
Exam ner warrants.

Accordingly, I T IS HEREBY ORDERED THAT:

(1) Adelphia' s Mdtion for Leave to File Reply is denied.



(2) This case is assigned to a Hearing Exam ner, pursuant
to 5 VAC 5-20-120, for further proceedings as di scussed herein.

(3) This matter is continued.



